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 4 See generally, 6  Harl, Agricultural Law § 48.03[5][b] (2013) 
(if the seller’s mortgage assumed by the buyer or taken  subject 
to by the buyer is in excess of the adjusted basis for the property, 
the excess is considered a payment in the year of sale and as part 
of the total contract price).
 5  See I.R.C. § 721(a). See Rev. Rul. 84-15, 84-1 C.B. 158. But 
also Treas. Reg. § 1.1001-2(a)(4)(v) (discussed below).
 6  See Treas. Reg. § 1.1001-2(a)(4)(ii).
 7  Treas. Reg. § 1.1001-2(a).
 8  Treas. Reg. § 1.1001-2(a)(4)(ii).
 9  Id.
 10  Id.
 11  Id.
 12  Treas. Reg. § 1.1001-2(a)(4)(iii).
 13  Treas. Reg. § 1.1001-1(e).
 14  Treas. Reg. § 1.001-2(a)(4)(iv).
 15  Id.
 16  Treas. Reg. § 1.1001-2(a)(4)(v).
 17  See Treas. Reg. § 1.1001-2(a)(4)(v).
 18  Id.
 19  Treas. Reg. § 1.1001-2(a)(4)(v).
 20  However, in Rev. Rul. 84-15, 84-1 C.B. 158, the portion of 
a mortgage in excess of basis assumed by the other partners was 
treated as a distribution).
 21  See 2 Harl, Farm Income Tax Manual § 6.09[8][b][2] (2013 
ed).
 22  Ltr. Rul. 200414013, Dec. 10, 2003.
 23  Id.
interest include the transferor’s share of the liabilities of the 
partnership.16
   So if a general partnership, for example, has indebtedness in 
excess of basis, and the partners for business reasons want to shift 
to a limited liability company (LLC), a conventional transfer of 
the partnership assets to the newly formed LLC would not seem 
to come within the regulatory provision.17 The transfer would 
not be a transfer “between a partner and a partnership.”18
 However, if the general partnership were to be dissolved, 
that would involve a “distribution” which would be within the 
language of the regulations,19 and a subsequent transfer of assets 
to the LLC would seem to involve a “contribution” between 
partners and a partnership. Thus, the indebtedness in excess of 
basis would appear not to result in taxable income, at least not at 
that time.20 Remember, LLCs  are considered to be partnerships 
for federal income tax purposes under the default provisions.21 
However, a cautious practitioner could seek a private ruling 
inasmuch as guidance is sparse for such a sequenced transfer. In 
a 2004 private letter ruling,22  no gain or loss was triggered on 
conversion of a general partnership to an LLC. Even the partners’ 
capital accounts in LLC would be the same as capital accounts 
in the partnership.23
 ENDNOTES
 1  E.g.,  I.R.C.  § 357(c).
 2  See, e.g. Seggerman Farms, Inc. v. Comm’r, T.C. Memo. 
2001-99, aff’d, 308 F.3d 803 (7th Cir. 2002). But see Peracchi 
v. Comm’r, T.C. Memo. 1996-191, rev’d, 143 F.3d 487 (9th Cir. 
1998) (unsecured promissory note prevented recognition of gain); 
Lessenger v. Comm’r, 85 T.C. 824 (1985), rev’d, 872 F.2d 519 
(2d Cir. 1989) (no gain recognized on transfer of taxpayer’s sole 
proprietorship assets and liabilities to taxpayer’s wholly-owned 
corporation even though liabilities exceeded basis).
 3  See Burnet v. S & L Bldg. Corp., 288 U.S. 406 (1933) (excess 
of mortgage over adjusted basis considered as payment in year 
of sale and as part of “total contract price”). 
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ANImALS
 COWS.  The plaintiff, a resident of Colorado, was injured 
when the plaintiff’s vehicle struck the defendant’s cow on a public 
highway in Kansas near where the defendant’s dairy was located. 
The plaintiff sued in negligence, claiming that the cow escaped 
after one of the defendant’s employees failed to properly shut a 
gate.	The	defendant	filed	a	motion	to	dismiss	for	lack	of	personal	
jurisdiction of a Colorado court over the defendant, a Kansas 
company. The defendant claimed, and the court found, no contact 
with Colorado except for sending motors to a company in Colorado 
for repairs. The court held that it had no personal jurisdiction 
over	the	defendant	dairy	because	the	dairy	did	not	have	sufficient	
contacts with Colorado. The court granted the plaintiff’s motion 
to transfer the case to a Kansas District Court. Sage v. Bird City 
Dairy, LLC, 2013 U.S. Dist. LEXIS 51056 (D. Colo. 2013).
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estate requested an extension of time pursuant to Treas. Reg. § 
301.9100-3	to	file	the	Form	8939	to	make	the	I.R.C.	§	1022	election	
and to allocate basis provided by section 1022 to eligible property 
transferred as a result of the decedent’s death. The IRS granted the 
extension. Ltr. Rul. 201321003, Jan. 15, 2013.
 CHARITABLE DEDUCTION. The taxpayers, husband and 
wife, created two charitable remainder unitrusts (CRUTS) with 
themselves	as	current	beneficiaries	of	a	percentage	of	 the	trusts	
and	 charities	 as	 remainder	 holders.	The	 taxpayers	modified	 the	
trust agreements to irrevocably relinquish all rights to the unitrust 
amounts	 and	 to	 choose	 any	 alternative	 charitable	 beneficiaries,	
resulting	 in	 the	current	charitable	beneficiary	 receiving	all	 trust	
property. The IRS ruled (1) the taxpayers were entitled to a gift 
tax deduction under I.R.C. § 2522 for the value of the remainder 
interests in the trusts transferred as a result of their irrevocable 
renunciation of their right to change the charitable remainder 
beneficiary	of	the	trusts	and	their	irrevocable	designation	of	the	
charity	as	the	sole	charitable	remainder	beneficiary	of	the	trusts;	(2)	
the taxpayers were  entitled to a gift tax deduction under I.R.C. § 
2522 for the value of their unitrust interests in the trusts transferred 
as a result of their assignment of those unitrust interests to the 
charity; (3) the taxpayers were entitled to an income tax deduction 
under I.R.C. § 170 for the value of their unitrust interests in the 
trusts transferred as a result of their assignment of those unitrust 
interests to the charity; and (4) ased on the representation that Trusts 
qualify as CRUTs under § 664, and based on the representation that 
the taxpayers did not divide their interest in the properties originally 
transferred to the trusts to avoid the partial interest rules, under 
I.R.C. § 170(f)(2)(A) and Treas. Reg. § 1.170A-6(b)(1)(iii), the 
taxpayers were allowed a charitable contribution deduction based 
on the present fair market value of the remainder interest originally 
contributed to the trusts. Ltr. Rul. 201321012, Feb. 1, 2013.
 GENERATION-SKIPPING TRANSFERS. The taxpayer had 
created a trust for the taxpayer’s children, with each receiving an 
equal share in the trust. The trust originally provided for annual 
distributions of trust income plus discretionary payments of trust 
corpus.	The	trust	was	modified	to	make	the	distributions	of	annual	
net income discretionary as well, with any income not distributed 
to	 be	 added	 to	 trust	 corpus.	 	At	 the	 death	 of	 a	 beneficiary,	 the	
beneficiary’s	share	of	trust	corpus	was	to	pass	to	the	beneficiary’s	
estate.	The	IRS	ruled	that	the	modification	did	not	subject	the	trust	
to	GSTT	because	the	modification	did	not	change	any	beneficial	
interest.	The	IRS	also	ruled	that	the	modification	did	not	result	in	
any	gift	by	the	beneficiaries	nor	any	gain	or	loss	to	the	trust.	Ltr. 
Rul. 201320004, Jan. 14, 2013.
FEDERAL INCOmE
TAXATION
 BUSINESS EXPENSES. The taxpayer worked as an 
independent contractor selling legal insurance to companies.  The 
taxpayer received commissions for this work and a portion of 
BANKRUPTCy
GENERAL
 EXEmPTIONS. 
  CHILD TAX CREDIT. This case involved two bankruptcy 
cases, one involving a couple and one involving an individual. 
The  individual claimed a portion of a federal tax refund as 
exempt because that portion resulted from the additional child 
tax credit (ACTC). The debtor argued that the ACTC portion 
was exempt under Mo. Rev. Stat. § 513.430.1(10)(a) as public 
assistance. The court held that, because the ACTC was available 
for taxpayers with up to $75,000 of taxable income, the ACTC was 
not designed to help only low income taxpayers and, therefore, did 
not qualify as public assistance. In the couple’s bankruptcy case, 
the debtors claimed a portion of their refund as exempt under the 
same Missouri law for the child tax credit claimed on their return. 
However, in this case, the credit was used to reduce the tax to 
near zero and the refund consisted entirely of a return of withheld 
taxes. The court held that, because the child tax credit was not a 
refundable credit, no portion of the refund could be attributed to 
the credit or eligible for the public assistance exemption. In re 
Hardy, 2013-1 U.S. Tax Cas. (CCH) ¶ 50,334 (Bankr. W.D. 
mo. 2013).
FEDERAL FARm
PROGRAmS
 ORGANIC FOOD.	The	AMS	has	adopted	as	final	regulations	
amending the USDA’s National List of Allowed and Prohibited 
Substances to enact five recommendations submitted to the 
Secretary of Agriculture by the National Organic Standards 
Board	on	November	5,	2009,	and	December	2,	2011.	This	final	
rule amends the exemptions (uses) for one substance, peracetic 
acid,	 for	 organic	 crop	 production.	This	final	 rule	 also	 amends	
the exemptions for three substances used in organic handling: 
potassium hydroxide, silicon dioxide, and beta-carotene extract 
color.	The	final	rule	also	removes	the	allowance	for	nonorganic	
annatto extract color from the National List for organic handling. 
78 Fed. Reg. 31815 (may 28, 2013).
 FEDERAL ESTATE
AND GIFT TAXATION
 ALLOCATION OF BASIS FOR DEATHS IN 2010. The 
decedent died in 2010 and the trustee for the decedent’s estate 
retained an accountant to prepare estate tax documents, including 
the	necessity	to	file	a	Form	8939,	Allocation of Increase in Basis for 
Property Acquired from a Decedent. The trustee of the decedent’s 
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business generated by additional agents found by the taxpayer. The 
taxpayer claimed business deductions for a variety of expenses, 
including the cost of lists of prospective customers, internet, 
cellphone, mileage, entertainment, internet phone, an 800 phone 
number,	office	supplies,	various	marketing	services,	and	lodging.	
The travel, entertainment and lodging expenses were disallowed 
because the taxpayer failed to have written records to substantiate 
the business purpose of the expenses. The cellphone, internet, 
office	supplies	and	800	number	expenses	were	disallowed	because	
the taxpayer used these services for personal purposes and failed 
to substantiate what portion was related to the business. Only the 
marketing services were fully allowed as demonstrated business 
expenses. Jones v. Comm’r, T.C. memo. 2013-132.
 CASUALTy LOSSES. The taxpayer suffered water damage 
to	the	taxpayer’s	apartment	in	August	2006.		The	taxpayer	filed	
a claim with an insurance company which paid the taxpayer in 
2006 for living expenses and damage to personal property. The 
insurance company also made a payment in 2007 and 2008 for 
personal property damage and living expenses related to the 2006 
incident. The taxpayer claimed a casualty loss for 2006 but the IRS 
argued that no casualty loss was deductible because the claim was 
still open at the end of 2006. The court noted that two insurance 
payments were paid after 2006 and rejected the taxpayer’s claim 
that the case was closed in 2006 and re-opened later for those 
payments. The court also noted that the taxpayer failed to provide 
any evidence to support claims of damage not compensated by 
insurance payments. The IRS disallowance of the casualty loss 
deductions were upheld.  Wright v. Comm’r, T.C. memo. 2013-
129.
 CHILD AND DEPENDENT CARE TAX CREDIT. The IRS 
has published information about the The Child and Dependent Care 
Tax Credit. (1) In order to be eligible, the taxpayer must pay for 
care	so	the	taxpayer	–	and	spouse	if	filing	jointly	–	can	work	or	
actively look for work. A taxpayer’s spouse meets this test during 
any month the spouse is full-time student, or physically or mentally 
incapable of self-care. (2) A taxpayer must have earned income, 
which includes earnings such as wages and self-employment. If the 
taxpayer	is	married	filing	jointly,	the	taxpayer’s	spouse	must	also	
have earned income. There is an exception to this rule for a spouse 
who is full-time student or who is physically or mentally incapable 
of self-care. (3) The taxpayer must pay for the care of one or more 
qualifying persons. Qualifying children under age 13 who are 
claimed as the taxpayer’s dependent meet this test. The taxpayer’s 
spouse or dependent who lived with the taxpayer for more than 
half the year may meet this test if they are physically or mentally 
incapable of self-care. (4) The taxpayer may qualify for the credit 
whether the taxpayer pays for care at home, at a daycare facility 
outside the home or at a day camp. If the taxpayer pay for care in 
the taxpayer’s home, the taxpayer may be a household employer. 
For more information, see Publication 926, Household Employer’s 
Tax Guide.	(5)	The	credit	is	a	percentage	of	the	qualified	expenses	
the taxpayer pays for the care of a qualifying person. It can be 
up to 35 percent of the expenses, depending on the taxpayer’s 
income. (6) Taxpayers may use up to $3,000 of the unreimbursed 
expenses paid in a year for one qualifying person or $6,000 for two 
or more qualifying persons. (7) Expenses for overnight camps 
or summer school tutoring do not qualify. Taxpayers cannot 
include the cost of care provided by the taxpayer’s spouse or a 
person the taxpayer can claim as a dependent. If the taxpayer 
gets	dependent	care	benefits	from	an	employer,	special	rules	
apply. (8) Taxpayers should keep receipts and records to use 
when	filing	 the	 taxpayer’s	 2013	 tax	 return	 next	 year.	Make	
sure to note the name, address and social security number or 
employer	identification	number	of	the	care	provider.	Taxpayers	
must report this information when they claim the credit on their 
return. For more details about the rules to claim this credit, see 
Publication 503, Child and Dependent Care Expenses. IRS 
Special Edition Tax Tip 2013-11.
 DEPENDENTS. In a Massachusetts Court of Appeals 
decision, the plaintiff was the custodial parent of two 
children. The plaintiff and defendant, the other parent of the 
minor children, were divorced. Under the divorce decree, 
the defendant was required to pay weekly child support, the 
plaintiff was awarded physical custody of the children, and the 
federal and state income tax exemptions for the children were 
awarded to the defendant. The plaintiff challenged the award 
of the dependency exemptions under federal law, arguing that 
the federal rules preempted any state court decree or law. The 
plaintiff noted that the federal rules required the non-custodial 
parent to submit with the income tax return a written and 
signed Form 8332 or its equivalent to transfer the dependency 
exemption to the non-custodial parent. The court held that the 
federal rules did not prevent the state court from ordering the 
custodial parent to execute a written declaration releasing the 
claim to the dependency exemptions for the children.  Phall IV 
v. Hang, 2013-1 U.S. Tax Cas. (CCH) ¶ 50,329 (mass. Ct. 
App. 2013).
 DISASTER LOSSES.  On May 3, 2013, the President 
determined that certain areas in Minnesota are eligible for 
assistance from the government under the Disaster Relief and 
Emergency Assistance Act (42 U.S.C. § 5121) as a result of a 
severe winter storm which began on April 9, 2013. FEmA-
4113-DR. On May 6, 2012, the President determined that certain 
areas in Iowa are eligible for assistance from the government 
under the Act as a result of a severe winter storm which began 
on April 9, 2013. FEmA-4114-DR.  On May 10, 2013, the 
President determined that certain areas in South Dakotas are 
eligible for assistance from the government under the Act as a 
result of a severe winter storm which began on April 8, 2013. 
FEmA-4115-DR.  On May 10, 2013, the President determined 
that certain areas in Illinois are eligible for assistance from 
the government under the Act as a result of a severe storm 
which began on May 5, 2013. FEmA-4116-DR. Accordingly, 
taxpayers in the areas may deduct the losses on their 2012 
federal income tax returns. See I.R.C. § 165(i).
 DEPRECIATION. The taxpayer was a corporation engaged 
in the business of owning and operating assisted living 
facilities. For the tax year involved, the corporation wanted to 
elect	out	of	the	additional	first	year	depreciation	deduction	for	
property placed in service in that year. The taxpayer, however, 
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inadvertently failed to attach to the return the required election 
statement	 not	 to	 claim	 the	 additional	 first	 year	 depreciation	
deduction	for	all	eligible	classes	of	qualified	property	placed	in	
service for the taxable year. The IRS granted an extension of time 
to make the election on an amended return. Ltr. Rul. 201320015, 
Feb. 14, 2013.
 ELECTRICITy PRODUCTION CREDIT. The 2013 
inflation-adjustment	factors	used	in	determining	the	availability	
of	the	credit	for	renewable	electricity	production,	refined	coal	
production, and Indian coal production under I.R.C. § 45 for 
qualified	energy	resources	and	refined	coal	is	1.5063.	The	inflation	
adjustment	factor	for	Indian	coal	is	1.1538.	The	credit	for	refined	
coal	production	is	$6.590	per	ton	of	qualified	refined	coal	sold	in	
2012. The credit for Indian coal production is $2.308 per ton of 
Indian coal sold in 2013. The 2013 reference price for fuel used 
as feedstock is $58.23 per ton. The amount of the credit is 2.3 
cents per kilowatt hour on sales of electricity produced from wind 
energy, closed-loop biomass, geothermal energy and solar energy, 
and 1.1 cents per kilowatt hour on sales of electricity produced 
from	open-loop	biomass,	small	irrigation	power	facilities,	landfill	
gas	facilities,	trash	combustion	facilities,	qualified	hydropower	
facilities, and marine and hydrokinetic energy facilities. Because 
the 2013 reference price for electricity produced from wind does 
not	 exceed	 eight	 cents	multiplied	by	 the	 inflation	 adjustment	
factor, the phaseout of the credit does not apply to such electricity 
sold during calendar year 2013. Because the 2013 reference price 
for	fuel	used	as	feedstock	for	refined	coal	does	not	exceed	the	
$31.90 reference price of such fuel in 2002 multiplied by the 
inflation	adjustment	factor	plus	1.7,	the	phaseout	of	the	credit	
does	not	apply	to	refined	coal	sold	during	calendar	year	2013.	
The phaseout of the credit for electricity produced from closed-
loop biomass, open-loop biomass, geothermal energy, solar 
energy,	small	irrigation	power,	municipal	solid	waste,	qualified	
hydropower production, marine and hydrokinetic renewable 
energy does not apply to such electricity sold during calendar 
year 2013. The reference prices for facilities producing electricity 
from closed-loop biomass, open-loop biomass, geothermal 
energy, solar energy, small irrigation power, municipal solid 
waste,	qualified	hydropower	production,	marine	and	hydrokinetic	
renewable energy for 2013 have not yet been determined. Notice 
2013-33, I.R.B. 2013-22.
 FOREIGN ASSETS. The IRS has published a reminder 
that U.S. citizens and resident aliens, including those with dual 
citizenship who have lived or worked abroad during all or part 
of	2012,	may	have	a	U.S.	tax	liability	and	a	filing	requirement	
in	2013.	The	filing	deadline	is	Monday,	June	17,	2013,	for	U.S.	
citizens and resident aliens living overseas, or serving in the 
military outside the U.S. on the regular due date of their tax 
return. Eligible taxpayers get two additional days because the 
normal June 15 extended due date falls on Saturday this year. 
To use this automatic two-month extension, taxpayers must 
attach a statement to their return explaining which of these two 
situations applies. See U.S. Citizens and Resident Aliens Abroad 
for additional information additional information on extensions 
of	 time	 to	file.	Nonresident	aliens	who	received	 income	from	
U.S. sources in 2012 also must determine whether they have a 
U.S.	 tax	obligation.	The	filing	deadline	 for	nonresident	aliens	
can be April 15 or June 17 depending on sources of income. See 
Taxation of Nonresident Aliens on IRS.gov. Federal law requires 
U.S. citizens and resident aliens to report any worldwide income, 
including income from foreign trusts and foreign bank and 
securities	accounts.	In	most	cases,	affected	taxpayers	need	to	fill	
out and attach Schedule B to their tax return. Certain taxpayers 
may	also	have	to	fill	out	and	attach	to	their	return	Form	8938,	
Statement of Foreign Financial Assets. Part III of Schedule B 
asks about the existence of foreign accounts, such as bank and 
securities accounts, and usually requires U.S. citizens to report 
the country in which each account is located. Generally, U.S. 
citizens, resident aliens and certain nonresident aliens must report 
specified	foreign	financial	assets	on	Form	8938	if	the	aggregate	
value of those assets exceeds certain thresholds. Instructions for 
Form 8938 explain the thresholds for reporting, what constitutes 
a	 specified	 foreign	financial	 asset,	 how	 to	determine	 the	 total	
value of relevant assets, what assets are exempted and what 
information must be provided. Separately, taxpayers with foreign 
accounts whose aggregate value exceeded $10,000 at any time 
during	2012	must	file	Treasury	Department	Form	TD	F	90-22.1.	
This is not a tax form and is due to the Treasury Department by 
June 30, 2013. For details, see Publication 4261, Do You Have 
a Foreign Financial Account?	Though	this	form	can	be	filed	on	
paper,	Treasury	 encourages	 taxpayers	 to	file	 it	 electronically.	
Taxpayers abroad can now use IRS Free File to prepare and 
electronically	file	 their	 returns	 for	 free.	This	means	both	U.S.	
citizens and resident aliens living abroad with adjusted gross 
incomes (AGI) of $57,000 or less can use brand-name software 
to	prepare	their	returns	and	then	e-file	them	for	free.	Taxpayers	
with an AGI greater than $57,000 who do not qualify for Free File 
can still choose the accuracy, speed and convenience of electronic 
filing.	Check	out	the	e-file	link	on	IRS.gov	for	details	on	using	
the	Free	File	Fillable	Forms	or	e-file	by	purchasing	commercial	
software. A limited number of companies provide software that 
can	accommodate	foreign	addresses.	Both	e-file	and	Free	File	
are	available	until	Oct.	15,	2013,	for	anyone	filing	a	2012	return.	
IR-2013-54.
 INCOmE. The taxpayer was a tax return preparer and 
accountant who filed a series of untimely and fraudulent 
income tax returns for the taxpayer and for clients. The IRS 
used the bank statements for accounts used by the taxpayer and 
corporations owned by the taxpayer to reconstruct the income of 
the taxpayer. The taxpayer did not provide any evidence to refute 
the income amounts calculated by the IRS. The court upheld the 
income tax assessments of the IRS for unpaid taxes, substantial 
understatement penalties and additions to tax. Ward v. Comm’r, 
T.C. memo. 2013-133.
 INNOCENT SPOUSE RELIEF. During marriage, in the 
tax year involved, the taxpayer received wage income and the 
taxpayer’s former spouse was a student. In that same year, the 
couple separated and the spouse withdrew funds from a pension 
plan to cover the spouse’s moving and living expenses. The 
taxpayer did not receive any of the funds. The taxpayer signed 
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the	withdrawal	 application.	Although	 the	 couple	filed	 a	 joint	
return for that year, the only income claimed on the return was 
the taxpayer’s wages. Although the spouse did not report any 
income, the spouse received a portion of the refund from the 
claimed overpayment of taxes. The couple was divorced the 
following year.  The IRS paid the refund claim but later assessed 
taxes based on the unreported income from the pension plan 
withdrawal. The taxpayer sought innocent spouse relief from 
the assessed taxes. The IRS issued a notice of determination 
denying the taxpayer’s request for innocent spouse relief because 
it determined that the taxpayer knew or had reason to know of 
the understatement and  the taxpayer failed to show it would 
be unfair to hold the taxpayer responsible. The court agreed 
that the taxpayer had reason to know  about the unreported 
withdrawal; thus, denial of relief under I.R.C. § 6015(c)(3) was 
proper. However, the court granted equitable relief under I.R.C. 
§ 6015(f) because (1) the couple was divorced, (2) the taxpayer 
received	no	benefit	from	the	withdrawal,	and	(3)			the	taxpayer	
had complied with all income tax laws since the year involved. 
Alvarado v. Comm’r, T.C. Summary Op. 2013-41.
 PARTNERSHIP
  ENTITY CLASSIFICATION. The taxpayer was a default 
partnership which wanted to elect to be taxed as a corporation 
but	which	failed	to	timely	file	Form	8832,	Entity Classification 
Election.	The	IRS	granted	a	120	day	extension	of	time	to	file	
the election. Ltr. Rul. 201320016, Jan. 8, 2013.
 PENSION PLANS. The taxpayers, husband and wife, 
received a hardship distribution from the husband’s retirement 
fund which was reported to the taxpayers on Form 1099-R as an 
early distribution. The distribution application form contained 
language that the early distribution might be subject to the 10 
percent penalty for early distributions. The taxpayers’ tax return 
preparer initially advised the taxpayers that the 10 percent 
penalty applied but the taxpayers told the preparer that the Form 
1099-R	was	 incorrect	 and	 the	 preparer	filed	 the	 return,	 after	
the taxpayers’ review, without the payment of the 10 percent 
penalty. The court held that the distribution was subject to the 10 
percent penalty and the taxpayers’ failure to report and pay the 
penalty was not based on  any professional tax advice. Therefore, 
the taxpayers were liable for the accuracy-related penalty for 
substantial underpayment of tax because they failed to show 
reasonable cause or good faith in failing to pay the tax. mayer 
v. Comm’r, T.C. Summary Op. 2013-39.
 QUARTERLy INTEREST RATE. The IRS has announced 
that, for the period June 31, 2013 through September 30, 2013, 
the interest rate paid on tax overpayments remains at 3 percent 
(2 percent in the case of a corporation) and for underpayments 
remains at 3 percent. The interest rate for underpayments by 
large corporations remains at 5 percent. The overpayment rate 
for the portion of a corporate overpayment exceeding $10,000 
remains at 0.5 percent. Rev. Rul. 2013-10, I.R.B. 2013-26.
 SELF-EmPLOymENT. The taxpayer was employed as a 
radio show host under an employment agreement with a radio 
station. In order to bring in more business for the station, the 
taxpayer started to perform extra activities to generate sponsors 
for the station. The income from these activities was billed and 
collected by the station but paid to the taxpayer. The station 
included the income from these activities on the taxpayer’s W-2 
form as wages. The taxpayer claimed business deductions on 
Schedule C for the expenses associated with the extra activity, 
which were denied by the IRS. The court examined the issue 
as to whether the taxpayer’s extra activities were part of the 
employment or a separate independent contractor activity. The 
court held that the income from the activity was self-employment 
income reportable on Schedule C because (1) the radio station 
did not exercise the degree of control over the taxpayer’s activity; 
(2)	 the	 taxpayer	 had	 the	 opportunity	 for	 profit	 and	 loss	 from	
the activities; (3) only the individual sponsors had the right to 
terminate the taxpayer with respect to activities; (4) the taxpayer’s 
promotional services were separate from services rendered as an 
employee and were not an integral part of the station’s business; 
(5) the taxpayer’s involvement in the activity was at the taxpayer’s 
discretion, rather than a permanent part of the taxpayer’s job; 
(6) all parties believed that the relationship involved in the 
promotional work was between the taxpayer and the sponsors; 
and		(7)	no	employee	benefits	were	paid	to	the	taxpayer	as	a	result	
of the promotional work. The court noted that the amounts paid 
for the activity were incorrectly reported on the W-2 form and 
were more properly reported as Schedule C income. Ramirez v. 
Comm’r, T.C. Summary Op. 2013-38.
 S CORPORATIONS
  ELECTION. The taxpayer was a corporation eligible to make 
the	S	corporation	election	but	failed	to	timely	file	Form	2553,	
Election by a Small Business Corporation. The IRS granted an 
extension	of	time	to	file	the	election.	Ltr. Rul. 201320010, Jan. 
10, 2013.
  SUBSIDIARIES. The taxpayer was an S corporation 
which purchased another corporation through a stock purchase. 
Although the taxpayer intended to make the QSub election for 
the	acquired	corporation,	the	taxpayer	failed	to	timely	file	Form,	
8869, Qualified Subchapter S Subsidiary Election, for the new 
subsidiary.	The	 IRS	 granted	 an	 extension	 of	 time	 to	 file	 the	
election. Ltr. Rul. 201320011, Jan. 10, 2013.
 TRAVEL EXPENSES. The taxpayer operated a disc 
jockey activity as a sole proprietor and claimed deductions 
for automobile expenses related to the activity. The taxpayer 
maintained a spreadsheet listing each disk jockey job by date, 
the distance and client’s name.  The taxpayer also maintained 
spreadsheets for other uses of the vehicle, including one each for 
shopping,	office	meetings	and	business	meetings.	These	three	lists	
provided information about the date, a general list of the activity 
and	the	distance.	However,	the	taxpayer	testified	that	a	personal	
trip would be claimed as a business trip merely by purchasing 
some small item for the business. The court held that the mileage 
on	the	disk	jockey	spreadsheet	was	sufficient	to	support	those	
miles as a business deduction; however, the other spreadsheets 
were too general as to the business purpose of the trip to support 
a deduction for those miles. Reiff v. Comm’r, T.C. Summary 
Op. 2013-40.
proceeds, based on the plaintiff’s security interest in the potatoes. 
The	court	held	that,	because	the	financing	statement	did	not	include	
a description of the land used to produce a portion of the potatoes 
sold to the defendant, the plaintiff did not have a security interest in 
that portion of the potatoes.  However, the portion of the potatoes 
grown	on	the	land	described	by	the	financing	statement	was	subject	
to the plaintiff’s security interest and the defendant was liable to 
the plaintiff for the value of the potatoes purchased from that land. 
Finally, the court discussed the washout potatoes purchased from 
the farmer’s processing company. The evidence did not show where 
those	potatoes	were	grown.	The	plaintiff	argued	that	the	financing	
statements covered all potatoes in the farmer’s possession at the 
processing	 company	because	 the	financing	 statement	 included	
the county in which the company was located. The court held 
that,	 because	 the	financing	 statement	 listed	 specific	 parcels	 of	
land on which the potatoes were grown, only potatoes grown on 
those parcels were covered by the security interest. The plaintiff 
admitted that it could not prove where the washout potatoes were 
grown; therefore, the court held that the security interest perfected 
by	the	financing	statement	did	not	cover	the	washout	potatoes.	In 
re moore, 2013 Bankr. LEXIS 2060 (Bankr. N.D. miss. 2013).
FARm ESTATE AND 
BUSINESS PLANNING
by Neil E. Harl
NEW 17th Edition Available Now!
 The Agricultural Law Press is honored to publish the revised 
17th Edition of Dr. Neil E. Harl’s excellent guide for farmers 
and ranchers who want to make the most of the state and federal 
income and estate tax laws to assure the least expensive and 
most	 efficient	 transfer	 of	 their	 estates	 to	 their	 children	 and	
heirs.  The 17th Edition includes all new income and estate tax 
developments from the 2012 tax legislation.
	 We	also	offer	a	PDF	computer	file	version	for	computer	and	
tablet use at $25.00.
 Print and digital copies can be ordered directly from the Press 
by sending a check for $35 (print version) or $25 (PDF version) to 
Agricultural Law Press, 127 Young Rd., Kelso, WA 98626. Please 
include your e-mail address if ordering the PDF version and the 
digital	file	will	be	e-mailed	to	you.
 Credit card purchases can be made online at www.agrilawpress.
com or by calling Robert at 360-200-5666 in Kelso, WA.
 For more information, contact robert@agrilawpress.com.
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NUISANCE
 RIGHT-TO-FARm. The plaintiff owned a 60 acre hobby farm 
next to the defendants’ dairy farm. The defendants’ farm originally 
consisted of two 45 acre parcels with the dairy farm and 67 acres of 
crop land used to grow food for the cows. The defendants decided 
to expand the dairy operation to include a concentrated feeding 
operation on the 67 acres. The new operation received a National 
Pollutant Discharge Elimination System, Concentrated Feeding 
Operation general permit for a maximum of 900 dairy cows and 80 
dairy	calves.	The	plaintiff	filed	a	suit	alleging	public	nuisance	and	
damages. The defendants moved for and were granted summary 
judgment because the suit was prohibited by the Indiana right-to-
farm law, Ind. Code § 32-30-6-9. The plaintiff appealed, arguing 
that (1) the law did not apply as between two farmers, (2) the 
conversion	of	the	67	acres	from	crops	to	CAFO	was	a	significant	
change, and (3) the law did not apply because the nuisance acts 
occurred after the plaintiff started living on the neighboring 
property.	The	appellate	court	affirmed	the	summary	judgment.	The	
court noted that a nuisance suit was allowed between farms where 
the agricultural operation of one farm caused damaging effects, a 
virus, to the farming of the second property. In the current case, 
the plaintiff was alleging nuisance as to the living conditions on 
the plaintiff’s property and to property value, both of which were 
non-agricultural operation factors. The court also held that the 
law,	 Ind.	Code	§	 32-30-6-9(d)(1)(A),	 specifically	 provides	 that	
the conversion of one agricultural operation to a different type of 
agricultural	 operation	did	not	 constitute	 a	 significant	 change	 in	
the operation. Thus, the change from crops to CAFO was not a 
significant	change	in	the	defendants’	operation.	Finally,	the	court	
held that nuisances which arise after the plaintiff moved next door 
were	covered	by	the	significant	change	rule.	Parker v. Obert’s 
Legacy Dairy, LLC, 2013 Ind. App. LEXIS 203 (Ind. Ct. App. 
2013).
SECURED TRANSACTIONS
 FEDERAL FARm PRODUCTS STATUTE. The plaintiff 
loaned money to a debtor sweet potato farmer who also owned a 
sweet potato processing company. The farmer owned crop land 
in	 three	 counties.	The	plaintiff	 filed	 a	financing	 statement	with	
the	Mississippi	Secretary	of	State	which	identified	the	collateral	
as sweet potatoes grown and obtained by the farmer on parcels in 
two counties. The defendant did not register with the Mississippi 
Secretary of State as a purchaser of farm products. Mississippi 
has	a	central	filing	system	and	the	federal	farm	products	statute,	
7 U.S.C. § 1631, applied to this case. The defendant purchased 
sweet potatoes from the farmer of which a portion were grown in 
on	the	land	not	described	in	the	financing	statement.	The	defendant	
also purchased “washout” potatoes from the farmer’s sweet potato 
processing company. The farmer failed to pay the proceeds to 
the plaintiff and the plaintiff sued the defendant to recover the 
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 Sale and gift combined.
Like-Kind Exchanges
 Requirements for like-kind exchanges
 “Reverse Starker” exchanges
     What is “like-kind” for realty
 Like-kind guidelines for personal property 
    Partitioning property
    Exchanging partnership assets
Taxation of Debt
 Turnover of property to creditors
 Discharge of indebtedness
 Taxation in bankruptcy.
Second day
FARm ESTATE AND 
BUSINESS PLANNING
New Legislation 
Succession planning and the importance of
 fairness
The Liquidity Problem
Property Held in Co-ownership
 Federal estate tax treatment of joint tenancy
 Severing joint tenancies and resulting basis
 Joint tenancy and probate avoidance
 Joint tenancy ownership of personal property
 Other problems of property ownership
Federal Estate Tax
 The gross estate
 Special Use Valuation
 Family-owned business deduction recapture
 Property included in the gross estate
 Traps in use of successive life estates
 Basis calculations under uniform basis rules
 Valuing growing crops
 Claiming deductions from the gross estate
 Marital and charitable deductions
 Taxable estate
 The applicable exclusion amount
	 Unified	estate	and	gift	tax	rates
 Portability and the new regulations
 Federal estate tax liens
 Undervaluations of property
Gifts
	 Reunification	of	gift	tax	and		estate	tax
 Gifts of property when debt exceeds basis 
Use of the Trust
The General Partnership
 Small partnership exception
 Eligibility for Section 754 elections
Limited Partnerships
Limited Liability Companies
 Developments with passive losses
 Corporate-to-LLC conversions
 Eligibility for “small partnership” exception
 New regulations for LLC and LLP losses
Closely Held Corporations
 State anti-corporate farming restrictions
 Developing the capitalization structure
 Tax-free exchanges
 Would incorporation trigger a gift because of
  severance of land held in joint tenancy?
 “Section 1244” stock
Status of the Corporation as a Farmer
 The regular method of income taxation
 The Subchapter S method of taxation, including
  the “two-year” rule for trust ownership of
  stock
 Underpayment of wages and salaries
Financing, Estate Planning Aspects and
    Dissolution of Corporations
 Corporate stock as a major estate asset
 Valuation discounts
 Dissolution and liquidation
 Reorganization
Social Security
 In-kind wages paid to agricultural labor
First day
FARm INCOmE TAX
New Legislation
Reporting Farm Income
 Leasing land to family entity
 Constructive receipt of income
 Deferred payment and installment payment
  arrangements for grain and livestock sales
 Using escrow accounts
 Payments from contract production
 Items purchased for resale
 Items raised for sale
 Crop insurance proceeds
 Weather-related livestock sales
 Sales of diseased livestock
	 Reporting	federal	disaster	assistance	benefits
 Gains and losses from commodity futures, 
  including consequences of exceeding the
  $5 million limit
Claiming Farm Deductions
 Soil and water conservation expenditures
 Fertilizer deduction election
 Depreciating farm tile lines
 Farm lease deductions
 Prepaid expenses
 Preproductive period expense provisions
 Regular depreciation, expense method
  depreciation, bonus depreciation 
 Paying rental to a spouse
 Paying wages in kind
 Section 105 plans
Sale of Property
 Income in respect of decedent
 Sale of farm residence
 Installment sale including related party rules
 Private annuity
 Self-canceling installment notes
AGRICULTURAL TAX SEmINARS
by Neil E. Harl
  Join us for expert and practical seminars on the essential aspects of agricultural tax law. Gain insight and understanding from one of the country’s foremost authorities 
on	agricultural	tax	law.		The	seminars	will	be	held	on	two	days	from	8:00	am	to	5:00	pm.	On	the	first	day,	Dr.	Harl	will	speak	about	farm	and	ranch	income	tax.	On	the	
second day, Dr. Harl will cover farm and ranch estate and business planning. Registrants may attend one or both days, with separate pricing for each combination.   Your 
registration fee includes written comprehensive annotated seminar materials for the days attended and lunch. Online registration is available at www.agrilawpress.
com.   Here are the dates and cities for the seminars later for summer and fall 2013:
August 28-29, 2013 - Quality Inn, Ames, IA; September 9-10, 2013 - Honey Creek Resort, Moravia, IA; September 16-17, 2013 
- Courtyard Marriott, Moorhead, MN; September 19-20, 2013 - Ramkota Hotel, Sioux Falls, SD; October 3-4, 2013 - Holiday Inn, 
Council Bluffs, IA; October 10-11, 2013 - Holiday Inn, Rock Island, IL; November 7-8, 2013 - Hilton Garden Inn, Indianapolis, 
IN; November 14-15, 2013 - Parke Hotel, Bloomington, IL; November 18-19, 2013 - Clarion Inn, Mason City, IA
 The topics include:
  
 The seminar registration fees for current subscribers	(and	for	each	one	of	multiple	registrations	from	the	same	firm)	to	the	Agricultural 
Law Digest, the Agricultural Law Manual, and Farm Estate and Business Planning are $225 (one day) and $400 (two days). The 
registration fees for nonsubscribers are $250 (one day) and $450 (two days).  
    See www.agrilawpress.com for more information and online registration.
 Contact Robert Achenbach at 360-200-5666, or e-mail Robert@agrilawpress.com for a brochure.
